Appendix 1

Direct discrimination occurs when one person treats another less favourably, because of a
protected characteristic, than they treat — or would treat — other people. This describes the most
clear-cut and obvious examples of discrimination — for example if a school were to refuse to let
a pupil be a prefect because she is a lesbian.

Indirect discrimination occurs when a “provision, criterion or practice” is applied generally but
has the effect of putting people with a particular characteristic at a disadvantage when
compared to people without that characteristic. An example might be holding a parents’ meeting
on a Friday evening, which could make it difficult for observant Jewish parents to attend. Itis a
defence against a claim of indirect discrimination if it can be shown to be “a proportionate
means of achieving a legitimate aim”. This means both that the reason for the rule or practice is
legitimate, and that it could not reasonably be achieved in a different way which did not
discriminate.

Harassment has a specific legal definition in the Act - it is “unwanted conduct, related to a
relevant protected characteristic, which has the purpose or effect of violating a person’s dignity
or creating an intimidating, hostile, degrading, humiliating or offensive environment for that
person”. This covers unpleasant and bullying behaviour, but potentially extends also to actions
which, whether intentionally or unintentionally, cause offence to a person because of a
protected characteristic.

Where schools are concerned, the offence of harassment as defined in this way in the Act
applies only to harassment because of disability, race, sex or pregnancy and maternity, and not
to religion or belief, sexual orientation or gender reassignment. It is very important to recognise
that this does not mean that schools are free to bully or harass pupils on these other grounds -
to do so would still be unlawful as well as unacceptable. Any case against the school would be
on grounds of direct discrimination rather than harassment.

Thus, if a teacher belittles a pupil and holds her up to ridicule in class because of a disability
she has, this could lead to a court case alleging unlawful harassment. The same unacceptable
treatment directed at a lesbian pupil, or based on a pupil’s religion, could lead to a case
claiming direct discrimination. The practical consequences for the school, and the penalties,
would be no different.

Victimisation occurs when a person is treated less favourably than they otherwise would have
been because of something they have done (“a protected act”) in connection with the Act. A
protected act might involve, for example, making an allegation of discrimination or bringing a
case under the Act, or supporting another person’s complaint by giving evidence or information,
but it includes anything that is done under or in connection with the Act. Even if what a person
did or said was incorrect or misconceived, for example based on a misunderstanding of the
situation or of what the law provides, they are protected against retaliation unless they were
acting in bad faith. The reason for this is to ensure that people are not afraid to raise genuine
concerns about discrimination because of fear of retaliation.

As well as it being unlawful to victimise a person who does a protected act, a child must not be
victimised because of something done by their parent or a sibling in relation to the Act. This
means that a child must not be made to suffer in any way because, for example, her mother
has made a complaint of sex discrimination against the school, or her brother has claimed that
a teacher is bullying him because he is gay, whether or not the mother or brother was acting in
good faith.

1.24 If a pupil has himself or herself done a protected act — such as making a complaint of
discrimination against a teacher — then the child’s own good faith will be relevant. For example,
if the parent’s complaint is based on information from her son and the son was deliberately
lying, it is not victimisation for the school to punish him in the same way as it might do any other
dishonest pupil. Unless it can be clear that the mother was also acting in bad faith (for example
that she knew her son was lying) it would still be unlawful to victimise her for pursuing the
complaint.



